CHAPTER 2

Principles of Healthcare
Ethics

Jim Summers

» Introduction
The chapter “Theory of Healthcare Ethics” of Health Care Ethics: Critical Issues for the 21st

Century provided an overview of the major ethics theories and gave examples of how these

theories apply to the practice of health care. In the changing Patient Protection and Afford-
able Care Act of 2010 (ACA 2010) era, knowledge of theories of ethics is especially important for
appropriate patient and organizational decision-making. However, a foundation in ethics theory
is not sufficient for day-to-day practice. Theories form the basis of the principles of ethics that
provide a rationale for action in healthcare practice. This chapter includes the most commonly
used principles (justice, autonomy, nonmaleficence, and beneficence) and presents information
about their application. In addition, the chapter presents a model for decision-making that applies
knowledge of both theories and principles of ethics.

» Nonmaleficence

If we go back to the basic understanding of the Hippocratic ethical teaching, we arrive at the dic-
tum of “First do no harm, benefit only” The principle of nonmaleficence relates to the first part of
this teaching and means “to do no harm.” In healthcare ethics, there is no debate over whether we
want to avoid doing harm to patients, professional staff, or the community. However, the debate
occurs when we consider the meaning of the word harm. The following ethics theories come into
play here:

®m A consequentialist would say that harm is that which prevents the good or leads to less good
or utility than other choices.

® A natural law ethicist would say that harm is that which is opposed to our rational natures,
that which circumscribes or limits our potential.
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42 Chapter 2 Principles of Healthcare Ethics

® A deontologist would say that harm is that
which prevents us from carrying out our
duty or that which is opposed to the for-
mal conditions of the moral law.

m A virtue ethicist, a person of practical wis-
dom, would find that harm is that which is
immoderate, that which leads us away from
manifesting our proper ends as humans.

B An ethical egoist would define harm
as that which was opposed to his or her
self-interest.

What Is Harm in the Clinical
Setting?

In the clinical setting, harm is that which
worsens the condition of the patient. How-
ever, deciding what harm or worsen means is
no simple matter. Much of health care involves
pain, discomfort, inconvenience, expense, and
perhaps even disfigurement and disability.
Using the natural law theory of double effect,
we justify harm to patients because there is a
greater good. A consequentialist would say
that the greater good, the greater utility, occurs
from accepting the pain or dismemberment as
part of the cost to get the benefit the healthcare
procedures promise. The due care standard to
provide the most appropriate treatment with
the least pain and suffering sounds almost like
a deontological principle.!

Most healthcare professionals consider
harm to mean physical harm because the
long history of healing has focused primarily
on overcoming bodily disorders. However,
harm can occur in other ways. For example,
healthcare managers can cause harm by fail-
ing to supervise effectively. The result may be
inadequate staff or a lack of equipment that is
maintained or kept up to date. Either of these
can lead to adverse patient outcomes. Harm
also comes from strategic decisions that lead
to major financial losses and jeopardize the
ability of the organization to continue. From
a community standpoint, making a decision to
dispose of hazardous materials without taking

proper precautions puts the community at
risk. In another example, healthcare policy
makers can cause harm to the community by
changing eligibility requirements that lead to
patient populations being unable to afford or
access the care they need. The ways in which
harm can occur are infinite.

Harm as Negligence

Given the vast number of ways in which harm
can occur, healthcare professionals have devel-
oped numerous protocols to protect patients,
families, the organizations, the community,
and themselves. Failure to engage in these
protocols is an act of omission as opposed to
directly doing harm, which is an act of com-
mission. A substantial body of law and ethical
understanding supports the view that such a
failure is negligence (omission). Negligence
occurs when the person has not exercised the
due diligence expected of someone in his or
her role and level of responsibility.

Healthcare financial managers, other
administrators, and clinicians also face a
number of laws to ensure that they are not
engaging in fraud and abuse, which also
cause harm. For example, failure to follow the
expectations of good financial management
is essentially malfeasance. This term is close
to maleficence and represents neglect of fiscal
responsibility and actions that conflict with
policy or the law. Medical professionals are
subject to a similar concept called malpractice.
Part of the education of all healthcare profes-
sionals concerns what it takes to avoid doing
harm in avoiding malpractice. To ensure the
best patient care with the least amount of
harm, the practice of due diligence is included
in the education and practice of healthcare
professionals.

Part of the education and development
of a healthcare professional is the creation of
persons of integrity who consider it a violation
of self to put those who trust in them at risk.
These professionals work to avoid this viola-
tion and are persons of practical wisdom. They
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have achieved eudaimonia in their professions
and in their lives. They also have the ability to
meet with other health professionals and dis-
cuss the action needed in a complex ethical
situation. It is an understanding of the health-
care community that persons who assume the
role of healthcare professionals share a com-
mon understanding of the mission, vision,
and values of health care. They are also able
to reason together, even if they arrive at their
conclusions by different ethics theories and
principles. This shared value of “First do no
harm, benefit only” provides a foundation that
is often lacking in ethical disputes outside of
health care.

Harm as a Violation of Autonomy

An exceedingly large number of issues come to
the surface as soon as you begin to address, in
a thoughtful way, the issue of what harm is. For
example, quality-of-life issues come into play.
If a person elects not to receive a treatment
because of a loss of life quality, then many peo-
ple believe that imposing the treatment on that
person is wrong. This would violate the prin-
ciple of autonomy and evidence paternalism.
In contrast, think of the situation in which a
healthcare professional does not fully educate
a patient about treatment options or dissuades
the patient from using a certain treatment
because of cost or a lack of insurance. While
this action may save money for the insurance
company or the facility, it does not respect the
full autonomy of the patient. Regardless of
circumstances, if one applies the principle of
autonomy, persons own their lives.

Autonomy is also an issue if the person
is incompetent. In this situation, the ethical
approach is to determine whether one knows
the person’s wishes from the time when he or
she was competent and, if so, follows them.
This practice is termed substituted judgment.
If the person’s wishes are unknown, then the
healthcare professional uses an approach called
the best interest or reasonable person decision.
The basis for this approach is the assumption
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that a reasonable person would choose what is
in his or her best interest.

» Beneficence

The other part of the Hippocratic ethical dic-
tum is “benefit only” The principle of benef-
icence addresses this dictum. The bene is the
Latin term for “well” or “good”

Beneficence and a Higher Moral
Burden

Beneficence involves more than just avoid-
ing doing harm. It represents a level of altru-
ism that is absent from simply refraining
from harm. The ethics principle of having to
engage in altruistic or beneficent acts means
that we are morally obligated to take posi-
tive and direct steps to help others. Relative
to the ethics theories, the underlying prin-
ciple of consequentialism, the greatest good
for the greatest number, is itself a statement
of beneficence.? Early writers in the conse-
quentialist tradition argued for the theory
because of their belief that human nature was
benevolent.?

Because beneficence is a fundamental
principle of healthcare ethics, ethical egoism
(i.e., the belief that our primary obligation is to
ourselves and that selfishness is a virtue) is not
logically connected to health care. This is true
because the motivation for most people who
want to be healthcare professionals is helping
people. Health care also is different in terms of
common morality. In the larger society, peo-
ple are not seen as negligent or deficient when
they fail to perform beneficent acts. However,
in health care, everyone involved in the provi-
sion of care, including clinicians, administra-
tors, and support personnel, are expected to
act with beneficence.

For example, acts of kindness and courtesy
not expected by typical strangers are required
of healthcare workers. For example, failure to
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44 Chapter 2 Principles of Healthcare Ethics

open a door to help someone in a wheelchair
may be discourteous in most settings or per-
haps even rude. However, if healthcare per-
sonnel take this action, it is unprofessional and
may result in disciplinary action. Acting with
kindness, compassion, and understanding,
even under extremely stressful circumstances,
is part of the description of professionalism
in health care. In addition, active beneficence
requires the ability to see every patient as a
unique person who has worth. It also requires
a balance between beneficence and clinical
decision-making for the best patient care. Such
a balance is often difficult, especially in times
of great change and challenge.* Despite its
challenges, beneficence is part of the common
morality of health care.

Nonmaleficence and Beneficence
Are Insufficient Principles

Historically, the main problem that emerged
from emphasis on nonmaleficence and benefi-
cence is that in most healthcare situations, the
physician was the person who defined “harm”
and “good” Historically, most people were
ignorant of what the physician was doing or
talking about or why he or she prescribed cer-
tain treatments. Thus, the physician defined
the patients self-interest and carried it out.
When the person who is receiving a benefit or
avoiding harm has little or no say in the matter,
that person receives paternalistic treatment.
The term paternalism comes from the Latin
pater, which means “father” Paternalism, by
definition, means that one treats the patient
as one would treat a child.> While the concept
of paternalism is still part of health care today,
changes such as the ACA 2010 and Inter-
net access to healthcare information affect
the patient-provider relationship. Patients
increasingly assert their desire to make deci-
sions for themselves and see themselves as
partners in their own care. Thus, we have to
move beyond nonmaleficence and beneficence
to include the principle of autonomy.

» Autonomy

If a health professional makes a decision for
a patient from the “First do no harm, benefit
only” perspective without involving the patient
in the decision, then the patient’s autonomy has
been violated. Even if the professional’s entire
intent is to put the patient’s interests before his
or her own, leaving the patient out of decisions
violates the patient’s “self.” While the motivation
may be beneficence, the patient may not experi-
ence this action as one of kindness or compas-
sion. Taking the appropriate action for patient
decision-making requires an understanding of
the principle of autonomy and its application in
clinical and administrative decisions.

Autonomy and the Kantian
Deontological Tradition

Autonomy as a concept means that the person
is self-ruling. The term auto is from Greek and
means “self” The rest of the term comes from
the Greek nomos, which means “rule” or “law”
Thus, one can understand autonomy as self-
rule.® Underlying the concept of autonomy is
the idea that we are to respect others for who
they are. This view is honored in the medical
tradition as far back as the Hippocratic writ-
ings. Therefore, the duty of the physician is to
treat people’s illnesses, not to judge them for
why they are ill. It might be necessary for the
physician to try to get patients to change what
they are doing or who they are, but that is part
of the treatment, not a character judgment.

Autonomy in Health Care

In the healthcare setting, it is often unclear
whether the patient does or does not possess the
conditions required for autonomy. Two import-
ant conditions must be met for autonomy:

B Are patients competent to make decisions
for themselves?

B Are patients free of coercion in making
decisions?
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These questions reflect the idea that autonomy
implies the freedom to choose. Typically, peo-
ple have an understanding of what it means to
be competent and be able to make choices on
their own behalf. However, that is not all there
is to competence and autonomy.

A competent person also needs to be free
of coercion. Coercion could mean he or she is
trying to please someone—parents, children,
or care providers—and thus is hiding his or her
real choices. In health care, coercion that might
prevent free choice occurs in many ways. Pro-
viders often encounter patients whose choices
are compromised or coerced. For example, an
abused spouse may not feel free to discuss the
causes of injuries. A raped daughter may avoid
discussion of a sexually transmitted disease.
Drug abusers may hide their condition for fear
of job loss.

An interesting approach to competence
is the idea of specific competence as opposed
to general competence.” Competence can be
understood as the ability to complete a task.
This may mean you are able to do and under-
stand some things but not others. For example,
a person with a transient ischemic attack might
be unable to balance a checkbook. However, that
same person might be able to understand the
consequences of medical procedures and thus
might assent to them or might not. This is an
example of specific competence. A person may
be intermittingly competent because of his or
her medical condition. Thus, the person is com-
petent to assent to treatment right now but was
not so 2 hours previously and might be unable
to do so 2 hours in the future. Given the com-
plexity of defining competence and the need
to respect the autonomy of patients, clinicians
must serve as gatekeepers for decision-making
based on their ability to determine a patient’s
competence for decision-making. Fortunately,
there are tools and standards to assist with this
gate-keeping role.®

At this point, we have examined the
importance of nonmaleficence, beneficence,
and autonomy as principles of healthcare eth-
ics. Application of these principles is essential
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to providing high standards of patient care and
to the function of mission-based healthcare
organizations. The community assumes that
these three principles are a given in all health-
care organizations. However, consistently
practicing them is often challenging, espe-
cially in a complex, ever-changing healthcare
environment.

The last of the four principles of ethics,
justice, often tests the healthcare system in
both patient and organizational ways. This
last section examines the theory and applica-
tion principle of justice in today’s healthcare
environment. It provides a foundation for
understanding the need to practice justice and
the difficulties in defining and practicing this
principle.

» Theories of Justice

In general, to know something is unjust is to
have a good reason to think it is morally wrong.
However, we must be able to decide whether
that action is truly morally wrong. Therefore,
we can ask questions like “What kinds of facts
make an act unjust rather than simply wrong
in general?”

People use the term injustice to mean
that they are unfairly treated. Injustice in this
sense occurs when patients with similar cases
do not receive similar treatment. Following
Aristotle, many believe that healthcare profes-
sionals are required, as a formal principle of
justice, to treat similar cases alike except where
there is some relevant or material difference
in the cases. The equity requirement in this
2400-year-old principle is critical.

Justice usually comes in two major cate-
gories, procedural and distributive. Procedural
justice asks, “Were fair procedures in place,
and were those procedures followed?” Distrib-
utive justice is concerned with the allocation of
resources. In some cases, both of these justice
issues will be in play at the same time. Both of
these justice principles start from the idea that
in the distribution of burdens and benefits,
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46 Chapter 2 Principles of Healthcare Ethics

the allocation should be equal unless there is a
material reason to discriminate.

Procedural Justice

Procedural justice can be defined as due pro-
cess. For example, in the legal system, we
speak of being equal before the law as part
of procedural justice. In the legal sense, then,
procedural justice or due process means that
when you get your turn, you receive the same
treatment as everyone else. One can apply this
concept to health care. For example, when you
were waiting to see your primary care physi-
cian, did you receive the same attention care
as the person who preceded you? Or as pro-
cedural injustice, were others seen before you
without any clear medical reason?

Procedural injustices occur in patient
care, but they are more common when deal-
ing with healthcare employees. For example, if
a healthcare administrator has to terminate a
few employees because of economic consider-
ations, are the procedures for determining who
will go applied without bias? In such cases,
the issue is not so much whether what hap-
pened was in itself just or fair but whether the
method used followed the stated procedures.
No one would claim that it is fair to terminate
good employees with long careers of service
who have done nothing wrong. However, if
economic circumstances dictate that employ-
ees must be terminated, the procedural jus-
tice question of whether there were standards
and procedures for making the selections and
whether the decision maker followed those
standards and procedures correctly emerges.

Failures of due process or procedural justice
can also occur in the health policy arena, and
policy makers should carefully watch for these
failures. For example, at a public hearing con-
cerning a health program that is controversial
within the community it is attempting to serve,
the chair allows each speaker 3 minutes to pres-
ent his or her comments. You will not think it
justice if some speakers are allowed 10 minutes,
whereas others are constrained to 3 or told to sit

down after only 1 minute. You would also not
think it just to only allow speakers who agree
with the committee to have a voice.

The concept of distributive justice is also
important for maintaining an ethics-based
healthcare system. Because of its importance,
it merits its own section and a discussion of
principles and issues. This information should
assist healthcare professionals and others in
the difficult task of providing justice related to
resources.

Distributive Justice

The concept of distributive justice relates to
determining what is fair when decision mak-
ers are determining how to divide burdens
and benefits.” The Kaiser Family Foundation
data suggest that there are distributive justice
issues related to the extent of the resource
allocation disparity in healthcare demand and
spending.'” For example, in the United States,
the average cost of health care in 2010 was
$8402 per person and totaled over $2.6 trillion
dollars. The United States also spends more
money on health care than any other devel-
oped nation. In addition, an estimated 20%
of the total healthcare costs expenditures are
caused by waste and fraud. Is this fair?

When it comes to distributive justice on
the national level, many questions emerge:
Why is health care so expensive in the United
States as opposed to other countries? Does the
amount of expenditure mean that Americans
are healthier than anyone else on earth? Are
there less expensive ways to achieve healthcare
goals? Will the changes created in the changing
ACA era provide better health care for more
people and reduce the cost of care overall?
Such questions continue to be debated. How-
ever, for our discussion, the point is to under-
stand the difficulty of distributing the burdens
of healthcare costs, while seeking the holy grail
of affordability, availability, and quality all at
the same time.

To understand distributive justice, you
must first understand that resource allocation
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issues occur at all levels. For example, a phy-
sician has to decide how much time to spend
with each patient. Busy nurses have to decide
how quickly to respond to a call button relative
to the task in which they are currently engaged.
Nurse managers have to effectively allocate too
few nurses to too many patients.

Justice issues also exist for health adminis-
trators whose duties include hiring employees.
In trying to be just in providing compensation,
they must decide the best method to use to
increase salaries. Should the increase be across
the board or by merit or seniority? If by merit,
then who decides which employees deserve a
pay raise, and is the method fair? The latter
question is one of procedural justice.

In the bigger picture, organizational lead-
ers have to decide whether to spend scarce
money on capital improvements on build-
ings and equipment, new employees, current
employees, new services, or advertising or
whether to save the money. In health care,
allocation of scarce resources can be a mat-
ter of life and death. Those who must allocate
funds often face difficult decisions related to
distribution. For example, in Texas, persons
with acquired immunodeficiency syndrome
(AIDS) and human immunodeficiency virus
(HIV) infection pleaded at a Texas Depart-
ment of Health public hearing that funding
not be cut. On the line was a drug assistance
program facing budget cuts. At that time, the
drugs for treating AIDS and HIV cost $12,000
per year, and the state was considering only
allowing coverage if income levels did not
exceed $12,400. If a person with AIDS or HIV
made $13,000 a year, he or she would have
only $1000 on which to live. In addressing
this issue, patients with HIV or AIDS told the
panel members to look them in the eye so they
would know who they were killing. Hearing
attendees promised “not to slip quietly into
their graves”!!

Regardless of the outcome of that policy
decision, the emotional consequences, coupled
with necessary fiscal decisions, highlight the
need for the reflective equilibrium in making
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decisions about distributive justice. Reflective
equilibrium is discussed later in this chapter.
To be knowledgeable about why decisions are
made with respect to distributive justice, one
must explore issues related to these types of
decisions.

Material Reasons to Discriminate

The basic principle of distributive justice is
that each person should get an equal share
of the burdens and benefits unless there is a
material reason to discriminate. What are the
reasons to discriminate?’? One can summa-
rize the multiple reasons to discriminate for
material reasons in two different concepts: the
person deserves it or the person needs it. Soci-
ety believes that those who work hard and do
well deserve their success. That is the common
moral thinking in the United States. In con-
trast, a person who breaks the law and hurts
people deserves punishment. This common
moral thinking is often held by healthcare pro-
fessionals and organizations. However, it also
includes a more complex element—need. The
following list includes the most common can-
didates for material reasons for health care to
discriminate, all of which are subsets of need
or being deserving:

m  Deserving or worthy of merit includes
one’s contribution or results and effort.
m  Italso includes the needs of individuals or
groups, such as the following:
Circumstances  characterized as
misfortune
Disabilities of a physical or mental
nature or, more generally, unequal
natural endowments
A person’s special talents or abilities
The opportunities a person might
have or might lose
Past discrimination against a group
that is perceived as having negative
effects in the present
©  Structural social problems perceived
as restricting opportunity or even
motivation.

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



48 Chapter 2 Principles of Healthcare Ethics

In the larger society, there is also a need to dis-
criminate on the basis of material need. One of
society’s views of distributive justice is that you
get what you deserve or merit. Your results or
contributions are what count the most in get-
ting what you deserve. The most common form
of getting what you deserve comes from the
market. Therefore, if you are good at what you
do, the market rewards you. If you are not, the
market does not reward you, or even punishes
you. For example, a physician who sees the
most patients should be the one with the higher
income. In addition, healthcare administrators
who meet revenue or productivity goals should
get higher pay than their peers who fail to do so.

In the larger society, effort matters, too.
Many people seek rewards based on their effort,
and often, this effort is rewarded by our institu-
tions or culture. In some cases, we cannot deter-
mine whether the results that did or did not
occur were within the person’s control. However,
we can observe their effort, and it translates into
rewards. Thus, the healthcare administrator,
who supervises the more complex healthcare
system, receives more pay than a department
manager. Researchers in biomedicine might
work long and hard without necessarily getting
the results they seek, yet they receive compensa-
tion for their expertise and labor.

Many people are willing to assist a person
whom they perceive as putting forth effort and
give up on a person who is not. This applies
to healthcare treatments as well. For exam-
ple, patients who follow “doctor’s orders” and
do not ask too many questions are viewed as
working hard to solve their health problems.
They will likely elicit more support and effort
from the clinical team. These situations are
common in the management of chronic dis-
eases and in behavioral health. What of the
reasons to discriminate on the basis of need?

Discrimination on the
Basis of Need

It is exceedingly difficult to put an upper
limit on the concept of need. For example, the

classic World Health Organization (WHO)
definition of health is “a state of complete
physical, mental, and social well-being and not
merely the absence of disease or infirmity”"
This definition sets up a model of need that
is theoretically impossible to meet. However,
some approaches are more useful than others.
These include the following:

Need based on misfortune. In health care,
the common morality is to discriminate
for or against patients on the basis of their
need for care. For example, persons with
emergencies are treated first, no matter
how long one has waited in line. Persons
in accidents, regardless of whose fault it is,
are seen as having experienced a misfor-
tune. Victims of natural disasters gener-
ally are perceived the same way. However,
many of the conditions we treat in health-
care organizations are not owing to an
infection, a bad series of decisions, or a
natural disaster. People may suffer from
genetic defects that vastly restrict their
functioning. Others have reduced abili-
ties in physical or mental capacity. One
can consider these conditions a form of
misfortune.

Even in the healthy population, sig-
nificant disparities exist between people
as to physical and mental ability, includ-
ing factors such as motivation. For exam-
ple, one could consider a person’s special
talents or abilities as a potential area for
discrimination. Although we normally
do not think of discriminating in favor of
someone because of special talents or abil-
ities, it does occur. In health care, the clin-
ical team may make more efforts to help
someone with a special talent. For exam-
ple, each Olympic athlete competing in
Rio, Brazil, had a primary physician, who
worked with the athlete during his or her
preparation for the games. In addition, the
U.S. Olympic Committee had 80 medical
professionals to care for the athletes. There
was also a full-service clinic to address the
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needs of athletes’ coaches and staff. The
average American certainly does not have
this type of access to care. However, it was
determined that the abilities of these elite
athletes and their representation of the
United States merit discrimination based
on their special talents."

From a healthcare organization’s
viewpoint, administrators make hiring
and promotion decisions on perceived
ability, speculating that past performance
will be a guide to future performance. In
that sense, the criteria for hiring are a mix
of something the candidate for employ-
ment has done and a gamble that he or
she will continue to perform well. Policy
decisions sometimes are made this way as
well, such as when awarding a contract or
a grant or funding a program. Decisions
on rewards or funding are based on the
appearance that those involved have the
ability to accomplish necessary goals of
the policy makers or organizations.

Children and the elderly also receive
special consideration based on abilities
or talents. For example, the argument for
spending money on children’s health care
ties into the idea of their future abilities.
This echoes the natural law argument to
maximize potential. Many clinical work-
ers will go to great lengths to help a child
become whole because the child has so
much life yet to live. Advocates for the dis-
abled and the elderly also are concerned
with ability. They worry that the reduced
potential and ability of the elderly can
lead to discrimination and thus loss of
opportunity.”

Need based on past discrimination. Other
forms of need might include redress of
past injustices to social groups, which
overlaps with the need to provide oppor-
tunities and prevent the loss of ability.

In the United States, this thinking led
to the Civil Rights Act of 1965 and affir-
mative action laws. It could also be argued
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that past discrimination means that the
protected groups deserve special dispen-
sations. Clearly, the opportunities of many
persons in those groups were restricted.
Many special talents went undeveloped
because the conditions included in dis-
crimination. In health care, we have seen
the nation respond to special groups and
their needs by the development of entire
healthcare systems for them. For exam-
ple, the creation of the Veterans Health
Administration was in response to the
needs of those who served the country. In
addition, the Indian Health Service was
created to provide care to a limited and
specific group that experienced discrim-
ination on many levels.

For some disadvantaged groups, the
effects of adverse discrimination have led
to access and structural problems that
prevent some of the members from tak-
ing advantage of available opportunities.
These burdens, such as poverty, poor edu-
cational and housing systems, and poor
transportation systems, often contribute
to the difficulties experienced by some
individuals. Regardless of the root cause of
problems, one knows that structural bur-
dens have adverse health consequences.

Many people who claim to have a
need also say they have a right to our ser-
vices. The debate about whether health
care is a right or a privilege is still part of
the national discussion today. Let us look
at the concept of rights, because they are
intertwined with the concept of justice.

Distributive Justice and Rights

The efforts toward addressing changes in the
ACA 2010 and other healthcare reforms con-
tinue the debate over whether access to health
care is a right or a purchased commodity.
Much of the language in the debate is con-
fusing because there are many types of rights.
One thing is clear: to claim a right means that
a person believes there is some legal reason
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that he or she is entitled to something or that
there is at the least a moral claim supported
by ethics principles and theories. Categories of
rights range from ideal rights to legal rights.
When a person claims that something is a
right, the typical reaction of the other party
is to consider the basis of the claim. Is it a
legal one? Is it moral? Alternatively, is it not
a right but simply a wish or a statement of a
preference?

Ways of Categorizing Rights

FIGURE 2.1 provides a visual reference for the
types of rights and their relationships. One
can find all the rights within the circle of ideal
rights, which are rights we wish we had. All of
the rights within the larger circle are subsets of
the ideal right. Rights that are partially within
one or more other circles are rights that share
common characteristics with their shared cir-
cles. For example, natural rights include ele-
ments of substance rights and negative rights.
Some of the substance rights and negative
rights have become legal rights. A positive
right is a certain type of thing or social good to
which you have a legal right. All positive rights
are a subset of legal rights.

Process Legal
Rights  Rights
Positive
Rights
' ) Substance
Negative Rights Rights

Natural Rights

Ideal Rights

FIGURE 2.1 Types of rights and their relationships.

The size of the circle also indicates the rel-
ative importance of each type of right within
the common morality of the United States.
For example, in the United States, the com-
mon morality puts more emphasis on negative
rights than on substance rights. Some other
nations place a greater emphasis on collective
welfare as opposed to individual opportunity.
In these cases, the substance rights category
would be larger, and more of it would fit inside
the legal rights circle.

The list of rights here is by no means
exhaustive. The following discussion of the
types of rights in Figure 2.1 provides a synop-
sis of the issues involved.

Major literature exists on the topic of
rights and includes others that are not part
of Figure 2.1." The best of all rights, from the
point of view of the claimant, are enforceable
and legal rights.

Legal and Positive Rights

Margaret Mahoney notes that positive rights
used to be called “social goods,” which society
may or may not provide. The change to call-
ing them “rights” was part of a rhetorical tech-
nique to give them a greater sense of legitimacy
for the public.”” A legal right means that some-
one has a legal obligation to fulfill your right,
whatever it happens to be. A positive right is
a narrow example of a legal right, because it
is a specific social good. For this reason, it
is shown in Figure 2.1 as a circle completely
within the set of legal rights. These rights are
written into law and are described as entitle-
ments. However, a legal right can include more
than simply entitlements. For example, the
legal system protects the right to due process,
but it is not the provision of a good. One could
say the same of the legal right to privacy under
the Health Insurance Portability and Account-
ability Act (HIPAA). Thus, like due process,
a right to privacy is not a positive right, even
though it is a legal right.

When rights are under pressure because
of budget shortfalls, political pressure to cap
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government spending, or the like, the real
meaning of a legal right is that you can go to
court to get it enforced. Legal rights are not as
strong as they were once thought to be in pro-
tecting the person with the right. For example,
you may have a legal right to abortion or to
Medicare and Medicaid, but if no one is pro-
viding it, your right has little value. Apparently,
even the strongest version of a right does not
mean that you will be able to exercise whatever
rights you have.

Substance Rights

Substance rights may or may not be legal
rights. They are rights to a particular thing,
such as health care, housing, a minimum wage,
welfare, food stamps, safe streets, a clean envi-
ronment, and the like. In this sense, they are
similar to positive rights but not necessarily
legal, as with an entitlement. This is somewhat
of a nuanced difference, because a substance
right might imply that it is a right to something
basic needed to maintain life. Nations, such as
those in Europe, can be concerned with sub-
stance rights and attempt to guarantee an out-
come or a basic minimum for their citizens.
In those nations, the substance rights became
legal rights. The positive legal rights noted
earlier for health care also are substance rights,
as would be the right in the United States to
get treatment at an emergency department
regardless of the ability to pay.

Negative Rights
In Figure 2.1, depending on the common
morality of the United States, the circle for
negative rights is relatively large and extends
into the legal rights domain. The terminology
used for negative rights comes from the Brit-
ish tradition and essentially means that you
have the right to be left alone. You have the
right to do anything not strictly forbidden by
the law.

Negative rights are clear and enshrine lib-
erty. For example, the Bill of Rights is primarily
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a list of negative rights, for example, speech
and assembly will not be restricted. The Bill of
Rights also includes the idea that a state will
not enforce a religion. It also reinforces the
negative right that allows individuals to have
weapons because “a well-regulated militia,
being necessary to the security of a free state,
[means] the right of the people to keep and
bear arms shall not be infringed.*®

In the realm of health care, one major
negative right is that we have the freedom to
pursue our lives as we see fit. For example,
motorcyclists claim they have a negative right
to be free from having to wear protective hel-
mets. Another negative right enshrined in law
in some places is the right not to have smokers
in your workplace, eating area, or public areas
generally. Smokers maintain this is a major
affront to their freedom. One person’s negative
right to be free of smoke is the cancellation
of another person’s negative right to be free
to smoke. Therefore, there are often conflicts
about how individuals view these rights and
their effect on others.

Other legal protections that ensure you
are left alone involve the protections against
sexual harassment and hostile work environ-
ments. The privacy protections in HIPAA are
yet one more legal negative right. An individ-
ual’s medical information cannot be accessed
unless he or she authorizes it or unless there
are medically necessary reasons related to his
or her care. As in the case of positive substance
rights, the costs for those who must honor
these rights and take responsibility for ensur-
ing that individuals are free of these hazards
can be large.

Process Rights

Given the Bill of Rights, many laws relate to
ensuring that due process is followed, at least
for most people. As noted in the discussion of
the layout of the diagram in Figure 2.1, process
rights do overlap with natural rights. In the
United States and in most developed nations,
process rights also are legal rights.
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Natural Rights

Natural rights have a long history. The con-
cept of a natural right means that we should
respect attributes that humans have by nature.”
For Aristotle and St. Thomas Aquinas, these
features would be those that best support the
achievement of our highest good. The appeals
to natural rights within our common morality
that are most well-known go back to the Found-
ing Fathers. Drawing heavily on John Locke,
Thomas Jefferson proclaimed in the Declara-
tion of Independence, “We hold these truths to
be self-evident, that all men are created equal,
that they are endowed by their Creator with
certain unalienable Rights, that among these
are Life, Liberty, and the pursuit of Happiness.®
One practical advantage of the natural
rights approach to determining a person’s rights
is that people from very different perspectives
use the same language. Thus, even if their views
are philosophically inconsistent, they can agree
that someone has a natural right. For example,
many will say that there exists a natural right
to that which is necessary to move toward one’s
full potential, and health is important to this. To
the extent that health care is related to health,
one should be able to sustain the argument that
morally one has a right to health care. Note
that the philosophical reasons for why anyone
should be able to develop his or her potential
are manifold. However, people of differing
religious and philosophic views could agree
about having a natural right to develop poten-
tial without having to even acknowledge their
underlying philosophical differences. Thus,
simply as a matter of rhetoric, the language of
natural rights plays an important role in mak-
ing right claims within our common morality.

Ideal Rights

An ideal right is a statement of a right that is
meant to be motivational, a goal to seek. WHO’s
definition of health and its subsequent claim that
everyone has a right to the highest-attainable
health falls into this category. Ideal rights serve to
guide organizations, communities, and nations

to go beyond the minimum concept of human
rights and seek to provide higher standards for
their patients or constituents.

Reflections on Rights

One element of the reflective equilibrium
model (discussed later in this chapter) that
comes into play is the weighting of rights. The
fact that we have a right seldom means that it
trumps all other considerations. Consider the
issue of conflicting rights at the policy-making
level. Assume there are rights to national secu-
rity, education for the young, transportation,
protection of property rights, and health care.
Is one right more important than the others
at all times? Probably not, even though some-
times people think that their claim of a right
should more important than all the others. In
a healthcare example, do the healthcare needs
of the old deserve more attention and financial
support than those of the young?

What Does Having a Right Mean?

The U.S. Supreme Court has noted that you
have no rights unless they are legal rights
backed by statute. The fact that a strong moral
case can be made is not sufficient. This applies
directly to the example healthcare case that
follows. Recruiters for the military sold mili-
tary service to World War II and Korean War
veterans by stating that if they put in 20 years
or more of service, they could obtain free med-
ical care at Veterans Affairs (VA) hospitals.
However, the Pentagon ended those benefits
for veterans over age 65 in 1995 because they
were eligible for Medicare. However, Medicare
is not a complete healthcare system, and it is
not free. Further, some veterans over age 65 say
they cannot afford the premiums, deductibles,
and copayments of supplemental programs.
When the veterans filed suit to stay in the
VA program, they learned that a promise by
a recruiter does not equal a law on the books.
Thus, in one sense, they had a right to something
because they were promised it. However, in the
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Reflective Equilibrium as a Decision-Making Model

strictest sense of the word, they had no rights if
a law did not compel their treatment. A review
of the laws dating from just after the Civil War
found that the Department of Veterans Affairs
was treating people without statutory authoriza-
tion. The Supreme Court ruled 5-4 that although
the recruiters had made promises in good faith,
there was no contractual obligation. Thus, the
federal government had no contractual obliga-
tion to the veterans.! This ruling is significant
because it enshrines the idea that the only rights
you have are strictly legal ones. As the nation and
the world struggle increasingly with resource
allocation issues, concerns about rights and dis-
tributive justice will become ever more common.

» Reflective Equilibrium
as a Decision-Making
Model

FIGURE 2.2 depicts the reflective equilibrium
model. The middle of the figure shows the
basic facts of the situation for a healthcare
issue in which there is a need for a decision.
In discussions of ethics, those making deci-
sions about who must decide what to do
use what are called considered judgments as

53

decision-making guides.”? Another term for
such considered judgments is ethical intuitions,
although the terms are not exactly the same.

A considered judgment implies that a
degree of thinking and reasoning occurs before
making a decision. To many people, an intuition
is simply a feeling, but to ethicists, a moral intu-
ition includes an element of reasoning. In moral
reasoning, we test our considered judgments
against our feelings, and vice versa. Clearly,
the common morality will have a considerable
influence on these judgments and intuitions as
well.

Intuitions or considered judgments, as
understood by ethicists, are essentially moral
attitudes or judgments that we feel sure are
correct.” These are of two types:

®m  Intuitions or considered judgments about
particular cases. For example, letting people
stay in the New Orleans Superdome during
the Hurricane Katrina incident without
doing anything to supply or protect them
adequately was not a decent thing to do.

®m  Judgments regarding general moral rules.
For example, people whose lives or prop-
erty are threatened by a natural disaster
should be helped.

Many such considered judgments exist in
health care. For example, a person with a

Considered
judgments

Common
morality

I

Healthcare
issue at hand

!

Ethical
principles

Ethical
theories

FIGURE 2.2 Reflective equilibrium at work.
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medical emergency should receive treatment
regardless of his or her ability to pay.

Ethics theory comes into play in examining
people’s motivations. Some people may believe
they act because they have a duty to help others.
Others may believe that assisting in a decrease
of suffering of others is appropriate and that the
more people their decisions can help, the better.
Still others might appeal to our basic inclina-
tions as humans to do the right thing or suggest
that God or some deity guides our behavior in
addressing the problem. When asked to justify
their actions and decisions, these same persons
might rely on their personal explanations or
they might also rely on ethics principles.

As discussed earlier, ethics principles
include the advancement of liberty, respect
for autonomy, and actions taken out of benef-
icence to advance welfare. They also include
ensuring that following the principle of non-
maleficence, we do nothing to cause harm.
We try to do this all fairly by upholding prin-
ciples of justice. The typical portrayal of the
healing ethic, “First do no harm, benefit only;”
captures at least two of these principles, non-
maleficence and beneficence. The questions
become just what to do. In the midst of all
the decision-making, the people involved are
unlikely to consciously draw on ethics theo-
ries or principles. They have internalized these
ethical foundations for making decisions and
simply make a decision. This is what it means
to be a person of practical wisdom, a person
exhibiting eudaimonia, as described in the
chapter “Theory of Healthcare Ethics”

The term reflective equilibrium describes
this back-and-forth process of coming to a
coherent solution. John Rawls described this
method,* and its hallmark is its lack of dogma-
tism. The person involved in making the deci-
sion revises the decision as new information
becomes available. The person may choose to
draw on one principle or ethics theory more
heavily than he or she did in previous decisions.

Such movement back and forth among
competing ethics theories and the quick
reweighing of the importance of ethics theories

and principles can sometimes look like inco-
herence or arbitrariness. However, people mak-
ing healthcare decisions are not as troubled by
the requirements of doctrinal purity as they are
by the need to come to a decision. They need to
have a sound ethical basis to explain the deci-
sion, get action on that decision, and get on to
the next task. Ethics theories and principles can
help them reach those decisions, explain them,
and motivate others to act decisively, urgently,
or passionately on them.

With this foundation, the outcome is
better, assuming the decision was sound. If
not, the reflective equilibrium begins again.
For this reason, the author chose the toolbox
approach to better equip healthcare decision
makers with an understanding of the princi-
ples and theories of ethics so that they can bet-
ter decide, better explain, and better motivate.
As Beauchamp and Childress put it, disunity,
conflict, and moral ambiguity are pervasive
features of moral life. Thus, it should be no
surprise that untidiness, complexity, and con-
flict should be part of the process, t00.”

» Summary

The principles of healthcare ethics complete
the elements necessary for reflective equilib-
rium. The primary principles of healthcare
ethics are autonomy, beneficence, nonmalefi-
cence, and justice. Justice is, by far, the most
complex principle because it includes various
conceptions of rights and there is greater dis-
pute about what justice is and how to achieve
it. Understanding the various nuances of rights
and justice is of considerable importance in
making resource allocations at the patient bed-
side, at the organizational level, or at the health
policy level of government.

In using the reflective equilibrium model,
a person will have to use reason to pick from
among the principles, theories, the common
morality, and his or her considered judgments
to apply them to the issue at hand. In health
care, we have a great advantage over most
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organizational approaches to dealing with
ethical issues. Given the tradition of ethics
committees and consultants, a group of per-
sons skilled and experienced in applying the
reflective equilibrium is more likely to reach
a decision that is reasonable than is a single
person. This process will be messy; it will be
error-prone. That is the human condition, and
there seems to be no way around it.

Ethics is a complex field. Even after thou-
sands of years, humans have yet to develop
an ethics theory that will satisfactorily handle
all the issues. Nonetheless, some approaches
have proven more satisfactory than others
and have led to the development of principles.
You might ask, “Now what?” Are there any
final answers for healthcare issues now and
in the future? The answer is no. However, the
important role of the study of ethics and eth-
ical issues and the use of the reflective equi-
librium model is to keep the inquiry going.
The process matters as much, or even more,
than the products. Given the current state of
profound change within the healthcare system
and the need to make changes that are ethi-
cally sound, the application of ethics theories
and principles is ever more important. Let us
hope the changes we face and must make will
result in an improvement of our lives and an
increase in the good. It is the job of each of us
to keep the process going.

» Questions for
Discussion

1.  Why should clinicians have a thor-
ough understanding of the principles of
ethics?

2. It is said that you can hire those who
will not participate in nonmaleficence,
but it is more difficult to ensure benef-
icence. Why is it difficult to hire for
beneficence?

3. Given the changes that are occurring
with the ACA 2010, technology, and
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other aspects of health care, why will
respect for autonomy be more challeng-
ing in our future?

4.  Justice in health care is more than doing
what is fair. What aspects of justice are
particularly challenging in healthcare
environments?

5.  How can you use the reflective equilib-
rium model to make practical decisions
on ethical issues in your practice of
health care?
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