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u PART I Setting the Stage: An Overview of Health Policy and Law

preparing you for the substantive health policy and
law discussions in Chapters 6-13 and the skills-based
discussion of policy analysis in Chapter 14. Chapter 1
describes generally the role of policy and law in health care
and public health and introduces conceptual frameworks

Part I of this textbook includes five chapters aimed at
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for studying health policy and law. Chapter 2 describes the
meaning of policy and the policymaking process. Chapter
3 provides an overview of the meaning and sources of law
and of several important features of the legal system.
Part I closes with overviews of the U.S. healthcare system
(Chapter 4) and public health system (Chapter 5).
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LEARNING OBJIECTIVES
By the end of this chapter, you will be able to:

e Describe generally the important role played by policy and law in
the health of individuals and populations

e Describe three ways to conceptualize health policy and law

INTRODUCTION

In this chapter, we introduce the role played by policy and
law in the health of individuals and populations and describe
various conceptual frameworks with which you can approach
the study of health policy and law. In the chapters that follow,
we build on this introduction to provide clarity in areas of
health policy and law that are neither readily discernable—
even to those who use and work in the healthcare and public
health systems—nor easily reshaped by those who make,
apply, and interpret policy and law.

The goals of this chapter are to describe why it is impor-
tant to include policy and law in the study of health care and
public health and how you might conceptualize health policy
and law when undertaking your studies. To achieve these
goals, we first briefly discuss the vast influence of policy and
law in health care and public health. You will have a much
better feel for how far policy and law reach into these areas
as you proceed through this text, but we dedicate a few pages
here to get you started. We then describe three ways to con-
ceptualize health policy and law, which, as you will discover,
are interwoven, with no one framework dominating the
discussion.
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Understanding the Role of and
eptualizing Health Policy and Law

ROLE OF POLICY AND LAW IN HEALTH
CARE AND PUBLIC HEALTH

The forceful influence of policy and law on the health of indi-
viduals and populations is undeniable. Policy and law have
always been fundamental in shaping the behaviors of individ-
uals and industries, the practice of health care, the environ-
ments in which people live and work, and also to achieving
both everyday and landmark public health improvements.

For example, centuries-old legal principles have, since
this country’s inception, provided the bedrock on which
healthcare quality laws are built, and today the healthcare
industry is regulated in many different ways. Indeed, federal
and state policy and law shape virtually all aspects of the
healthcare system, from structure and organization, to ser-
vice delivery, to financing, and to administrative and judicial
oversight. Whether pertaining to the accreditation and cer-
tification of individual or institutional healthcare providers,
requirements to provide care under certain circumstances,
the creation of public insurance programs, the regulation
of private insurance systems, or any other number of issues,
policy and law drive the healthcare system to a degree
unknown by most people.

In fact, professional digests that survey and report on
the subjects of health policy and law typically include in
their pages information on topics like the advertising and
marketing of health services and products, the impact of
health expenditures on federal and state budgets, anti-
trust concerns, healthcare contracting, employment issues,
patents, taxation, healthcare discrimination and dispari-
ties, consumer protection, bioterrorism, health insurance,
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u CHAPTER 1  Understanding the Role of and Conceptualizing Health Policy and Law

prescription drug regulation, physician-assisted suicide,
biotechnology, human subject research, patient privacy and
confidentiality, organ availability and donation, and more.
Choices made by policymakers and decisions handed down
through the judicial system influence how we approach,
experience, analyze, and research all of these and other
specific aspects of the healthcare system. Once you have
read the next four preparatory chapters—one on policy and
the policymaking process, one on law and the legal system,
and one each covering the structure and organization of the
healthcare and public health systems—and begin to digest
the substantive chapters that follow them, the full force of
policy and law in shaping the individual healthcare system
will unfold. For now, simply keep in the back of your mind
the fact that policy and law heavily influence the way in
which health care is accessed, medicine is practiced, treat-
ments are paid for, and much more.

The role of policy and law in public health is no less
important than in individual health care, but their influence
in the field of public health is frequently less visible and
articulated. In fact, policy and law have long played a semi-
nal role in everyday public health activities (think, for exam-
ple, of food establishment inspections, occupational safety
standards, policies related to health services for persons
with chronic health conditions such as diabetes, and policies
and laws affecting the extent to which public health agen-
cies are able to gauge whether individuals in a community
suffer from certain health conditions), as well as in many
historic public health accomplishments such as water and
air purification, reduction in the spread of communicable
diseases through compulsory immunization laws, reduction
in the number of automobile-related deaths through seat-
belt and consumer safety laws, and several others.* Public
health professionals and students quickly learn to appreciate
that combating public health threats requires both vigorous
policymaking and adequate legal powers. Additionally, in
recent years, enhanced fears about bioterrorism and newly
emerging infectious diseases have only increased the public’s
belief that policy and law are important tools in creating an
environment in which people can achieve optimal health
and safety.

Of course, policies and laws do not always cut in favor of
what many people believe to be in the best interests of public
health and welfare. A policy or law might, for example, favor
the economic interests of a private, for-profit company over
the residents of the community in which the company is
located.® This is so because one main focus of public health
policy and law is on locating the appropriate balance between
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public regulation of private individuals and corporations and
the ability of those same parties to exercise rights that allow
them to function free of overly intrusive government inter-
vention. Achieving this balance is not easy for policymakers.
Not all interested parties agree on things like the extent to
which car makers should alter their operations to reduce
environmentally harmful auto emissions, or the degree to
which companies should be limited in advertising cigarettes,
or whether gun manufacturers should be held liable in cases
where injuries or killings result from the negligent use of
their products.

How do policymakers and the legal system reach a
(hopefully) satisfactory public health/private right balance?
The competing interests at the heart of public health are
mainly addressed through two types of policies and laws:
those that define the functions and powers of public health
agencies, and those that aim to directly protect and promote
health.c State-level policymakers and public health officials
create these types of policies and laws through what are
known as their police powers. These powers represent the
inherent authority of state and local governments to regu-
late individuals and private business in the name of public
health promotion and protection. The importance of police
powers cannot be overstated; it is fair to say that they are the
most critical aspect of the sovereignty that states retained at
the founding of the country, when the colonies agreed to a
governmental structure consisting of a strong national gov-
ernment. Furthermore, the reach of police powers should
not be underestimated: they give government officials the
authority—in the name of public health and welfare—to
coerce private parties to act (or not) in certain ways. How-
ever, states do not necessarily need to exercise their police
powers in order to affect or engage in public health-related
policymaking. Because the public’s health is impacted by
many social, economic, and environmental factors, public
health agencies also conduct policy-relevant research, dis-
seminate information aimed at helping people engage in
healthy behaviors, and establish collaborative relationships
with healthcare providers and purchasers and with other
government policymaking agencies.

Federal policy and law also play a role in public health.
Although the word health does not appear in the U.S.
Constitution, the document confers powers on the federal
government—to tax and spend, for example—that allow it
to engage in public health promotion and disease preven-
tion activities. For example, the power to tax (or establish
exemptions from taxation) allows Congress to incentivize
healthy behaviors, as witnessed by the heavy taxes levied on
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packages of cigarettes; the power to spend enables Congress
to establish executive branch public health agencies and to
allocate public-health-specific funds to states and localities.

CONCEPTUALIZING HEALTH POLICY AND LAW

You have just read about the importance of taking policy and
law into account when studying health care and public health.
The next step is to begin thinking about how you might con-
ceptually approach the study of health policy and law.

There are multiple ways to conceptualize the many
important topics that fall under the umbrella of health policy
and law. We introduce three conceptual frameworks in this
section: one premised on the broad topical domains of health
policy and law, one based on prevailing historical factors, and
one focused on the individuals and entities impacted by a
particular policy or legal determination (see Box 1-1).

We draw on these frameworks to various degrees in this
text. For example, the topical domain approach of Frame-
work 1 is on display in the sections about individual rights

BOX 1-1 Three Conceptual Frameworks

for Studying Health Policy and Law

Framework 1. Study based on the broad topical domains of:
a. Health care
b. Public health
c. Bioethics
Framework 2. Study based on historically dominant
social, political, and economic perspectives:
a. Professional autonomy
b. Social contract
c. Free market
Framework 3. Study based on the perspectives of key
stakeholders:
a. Individuals
b. The public
. Healthcare professionals
. Federal and state governments
. Managed care and traditional insurance companies
. Employers
. Healthcare industries (e.g., the pharmaceutical
industry)
. The research community
i. Interest groups
j. Others
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Conceptualizing Health Policy and Lawn

in health care and public health and healthcare quality policy
and law. Framework 2’s focus on historical perspectives is
highlighted in the chapters on health reform and government
health insurance programs. Finally, Framework 3, which
approaches the study of health policy and law from the per-
spectives of key stakeholders, is discussed in the policy and
policymaking process section and also in the chapter dedi-
cated to the social determinants of health. We turn now to a
description of each framework.

The Three Broad Topical Domains of Health Policy
and Law

One way to conceptualize health policy and law is as consist-
ing of three large topical domains. One domain is reserved
for policy and law concerns in the area of healthcare, another
for issues arising in the public health arena, and the last for
controversies in the field of bioethics. As you contemplate
these topical domains, bear in mind that they are not indi-
vidual silos whose contents never spill over into the others.
Indeed, this sort of spillage is common (and, as noted, is
one reason why fixing health policy problems can be terribly
complicated). We briefly touch on each domain.

Healthcare Policy and Law

In the most general sense, this domain is concerned with
an individual’s access to care (e.g., What policies and laws
impact an individual’s ability to access needed care?), the
quality of the care the person received (e.g., Was it appropri-
ate, cost-effective, and non-negligent?), and how the person’s
care is going to be financed (e.g., Is the person insured?).
However, “access;,” “quality; and “financing” are themselves
rather large sub-domains, with their own sets of complex
policy and legal issues, and in fact it is common for students
to take semester-long policy and/or law courses focused on
just one of these sub-domains.

Public Health Policy and Law

The second large topical domain is that of public health
policy and law. A central focus here is on why and how the
government regulates private individuals and corporations in
the name of protecting the health, safety, and welfare of the
general public. Imagine, for example, that the federal govern-
ment was considering a blanket policy decision to vaccinate
individuals across the country against the deadly smallpox
disease, believing that the decision was in the best interests
of national security. Would this decision be desirable from
a national policy perspective? Would it be legal? If the pro-
gram’s desirability and legality are not immediately clear, how
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would you go about analyzing and assessing them? These are
the kinds of questions with which public health policy and
law practitioners and scholars grapple.

Bioethics

Finally, there is the bioethics domain to health policy and
law. Strictly speaking, the term bioethics is used to describe
ethical issues raised in the context of medical practice or
biomedical research. More comprehensively, bioethics can be
thought of as the point at which public policy, law, individual
morals, societal values, and medicine intersect. The bioeth-
ics domain houses some of the most explosive questions in
health policy, including the morality and legality of abortion,
conflicting values around the meaning of death and the
rights of individuals nearing the end of life, and the policy
and legal consequences of mapping the human genetic code.

Social, Political, and Economic Historical Context

Dividing the substance of health policy and law into broad
topical categories is only one way to conceptualize them. A
second way to consider health policy and law is in historical
terms, based on the social, political, and economic views
that dominate a particular era.? Considered this way, health
policy and law have been influenced over time by three
perspectives, all of which are technically active at any given
time, but each of which has eclipsed the others during spe-
cific periods in terms of political, policy, and legal outcomes.
These perspectives are termed professional autonomy, social
contract, and free market.*

Professional Autonomy Perspective

The first perspective, grounded in the notion that the medi-
cal profession should have the authority to regulate itself,
held sway from approximately 1880 to 1960, making it the
most dominant of the three perspectives in terms of both the
length of time it held favored status and its effect in the actual
shaping of health policy and law. This model is premised on
the idea that physicians’ scientific expertise in medical mat-
ters should translate into legal authority to oversee essentially
all aspects of delivering health care to individuals—in other
words, according to proponents of the physician autonomy
model, legal oversight of the practice of medicine should be
delegated to the medical profession itself. During the period
that this perspective remained dominant, policy- and law-
makers were generally willing to allow physicians to control
the terms and amount of payments for rendered healthcare
services, the standards under which medical licenses would
be granted, the types of patients they would treat, the type
and amount of information to disclose to patients, and the
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determination as to whether their colleagues in the medical
profession were negligent in the treatment of their patients.

Social Contract Perspective

The second perspective that informs a historical conceptu-
alization of health policy and law is that of the “modestly
egalitarian social contract. This paradigm overshadowed its
competitors, and thus guided policymaking, from roughly
1960 to 1980, a time notable in U.S. history for social progres-
siveness, civil rights, and racial inclusion. At the center of this
perspective is the belief that complete physician autonomy
over the delivery and financing of health care is potentially
dangerous in terms of patient care and healthcare expen-
ditures, and that public policy and law can and sometimes
should enforce a “social contract” at the expense of physician
control. Put differently, this perspective sees physicians as
just one of several stakeholders (including but not limited to
patients, employers, and society) that lay claim to important
rights and interests in the operation of the healthcare system.
Health policies and laws borne of the social contract era cen-
tered on enhancing access to health care (e.g., through the
Examination and Treatment for Emergency Medical Condi-
tions and Women in Labor Act), creating new health insur-
ance programs (Medicare and Medicaid were established
in 1965), and passing anti-discrimination laws (one of the
specific purposes of Title VI of the federal 1964 Civil Rights
Act was wiping out healthcare discrimination based on race).

Free Market Perspective

The final historical perspective—grounded in the twin
notions of the freedom of the marketplace and of market
competition—became dominant in the 1990s and continues
with force today (though one could argue that the Affordable
Care Act evidences a curbing of the free market perspective
and an elevation, again, of the social contract perspective).
It contends that the markets for healthcare services and for
health insurance operate best in a deregulated environment,
and that commercial competition and consumer empow-
erment will lead to the most efficient healthcare system.
Regardless of the validity of this claim, this perspective
argues that the physician autonomy model is falsely premised
on the idea of scientific expertise, when in fact most health-
care services deemed “necessary” by physicians have never
been subjected to rigorous scientific validation (think of the
typical treatments for the common cold or a broken leg). It
further argues that even the modest version of the social
contract theory that heavily influenced health policy and law
during the civil rights generation is overly regulatory. Fur-
thermore, market competition proponents claim that both

1/30/16 11:35 AM



other models are potentially inflationary, because in the first
case self-interest will lead autonomous physicians to drive up
the cost of their services, and in the second instance public
insurance programs like Medicare would lead individuals to
seek unnecessary care.

To tie a couple of these historical perspectives together
and examine (albeit in somewhat oversimplified fashion)
how evolving social and economic mores have influenced
health policy and law, consider the example of Medicaid,
the joint federal-state health insurance program for low-
income individuals. In 1965, Medicaid was borne out of the
prevailing societal mood that it was an important role of
government to expand legal rights for the poor and needy.
Its creation exemplified a social contract perspective, which
in the context of health promotes the view that individuals
and society as a whole are important stakeholders in the
healthcare and public health systems. Medicaid entitled eli-
gible individuals to a set of benefits that, according to courts
during the era under consideration, was the type of legal
entitlement that could be enforced by beneficiaries when
they believed their rights under the program were infringed.

These societal expectations and legal rights and protec-
tions withstood early challenges during the 1970s, as the
costs associated with providing services under Medicaid
resulted in state efforts to roll back program benefits. Then,
in the 1980s, Medicaid costs soared higher, as eligibility
reforms nearly doubled the program’s enrollment and some
providers (e.g., community health centers) were given higher
payments for the Medicaid services they provided. Still,
the social contract perspective held firm, and the program
retained its essential egalitarian features.

As noted above, however, the gravitational pull of the
social contract theory weakened as the 1980s drew to a close.
This, coupled with the fact that Medicaid spending contin-
ued to increase in the 1990s, led to an increase in the number
of calls to terminate program members’ legal entitlement to
benefits.8 Also in the 1990s, federal and state policymakers
dramatically increased the role of private managed care com-
panies in both Medicaid and Medicare, an example of the
trend toward free market principles described above.

Key Stakeholders

A third way to conceptualize health policy and law issues is
in terms of the stakeholders whose interests are impacted by
certain policy choices or by the passage or interpretation of
a law. For example, imagine that in the context of interpret-
ing a state statute regulating physician licensing, your state’s
highest court ruled that it was permissible for a physician
to not treat a patient who was in urgent need of care, even
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Conclusion D

though the doctor had been serving as the patient’s family
physician. What stakeholders could be impacted by this
result? Certainly the patient, as well as other patients whose
treatment may be colored by the court’s decision. Obviously
the doctor and other doctors practicing in the same state
could be impacted by the court’s conclusion. What about
the state legislature? Perhaps it unintentionally drafted the
licensing statute in ambiguous fashion, which led the court
to determine that the law conferred no legal responsibility
on the physician to respond to a member of a family that was
part of the doctor’s patient load. Or maybe the legislature is
implicated in another way—maybe it drafted the law with
such clarity that no other outcome was likely to result, but the
citizenry of the state was outraged because its elected officials
have created public policy out of step with constituents’ val-
ues. Note how this last example draws in the perspective of
another key stakeholder—the broader public.

Of course, patients, healthcare providers, governments,
and the public are not the only key stakeholders in important
matters of health policy and law. Managed care and tradi-
tional insurance companies, employers, private healthcare
industries, the research community, interest groups, and oth-
ers all may have a strong interest in various policies or laws
under debate.

CONCLUSION

The preceding descriptions of the role played by policy and
law in the health of individuals and populations, and of the
ways to conceptualize health policy and law, were cursory
by design. But what we hope is apparent to you at this early
stage is the fact that the study of policy and law is essential to
the study of both health care and public health. Consider the
short list of major problems with the U.S. health system as
described in a book edited and written by a group of leading
scholars: the coverage and financing of health care, healthcare
quality, health disparities, and threats to population health."
All of the responses and fixes to these problems—and to many
other healthcare- and public health-related concerns—will
invariably and necessarily involve creative policymaking and
rigorous legal reform (and indeed, the Affordable Care Act,
about which you will read in various sections, addressed each
of these topics to one degree or another). This fact is neither
surprising nor undesirable: policy and law have long been
used to effectuate positive social change, and neither the
healthcare nor public health field is immune to it. Thus, going
forward, there is little reason to expect that policy and law will
not be two of the primary drivers of health-related reform.
Policy and legal considerations are not only rele-
vant in the context of major healthcare and public health
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transformations, however—they are critical to the daily func-
tioning of the health system, and to the health and safety of
individuals and communities across a range of everyday
life events. Consider pregnancy and childbirth, for example.
There are approximately 11,000 births each day in this coun-
try, and society views pregnancy and childbirth as more or
less normal and unremarkable events. In fact, the process
of becoming pregnant, accessing and receiving high-quality
prenatal health care, and experiencing a successful delivery
is crucial not only to the physical, mental, and emotional
health and well-being of individuals and families, but to the
long-term economic and social health of the nation. It also
implicates a dizzying number of interesting and important
policy questions. Consider the following:

e Should there be a legal right to health care in the
context of pregnancy and, if so, should that right
begin at the point of planning to get pregnant, at the
moment of conception, at the point of labor, or at
some other point?

® Regardless of legal rights to care, how should the
nation finance the cost of pregnancy care? Should
individuals and families be expected to save enough
money to pay out-of-pocket for what is a predict-
able event? Should the government help subsidize
the cost of prenatal care? If so, in what way? Should
care be subsidized at the same rate for everyone, or
should subsidy levels be based on financial need?

® Regarding the quality of care, what is known about
the type of obstetrical care women should receive,
and how do we know they are getting that care?
Given the importance of this type of care, what
policy steps are taken to ensure that the care is
sound? What should the law’s response be when a
newborn or pregnant woman is harmed through an
act of negligence? When should clinician errors be
considered preventable and their commission thus
tied to a public policy response? And what should
the response be?

® What should the legal and social response be to pro-
spective parents who act in ways risky to the health
of a fetus? Should there be no societal response
because the prospective parents’ actions are purely a
matter of individual right? Does it depend on what
the actions are?

e Is it important to track pregnancy and birth rates
through public health surveillance systems? Why or
why not? If it is an important function, should the
data tracking be made compulsory or voluntary?
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e How well does the public health system control
known risks to pregnancies, both in communities
and in the workplace?

e Finally, who should answer these questions? The fed-
eral government? States? Individuals? Should courts
play a role in answering some or all of them and, if so,
which ones? Whose interests are implicated in each
question, and how do these stakeholders affect the
policymaking process?

There are scores of topics—pregnancy and childbirth
among them, as you can see—that implicate a range of
complex health policy questions, and these are the types of
questions this text prepares you to ask and address. Before
you turn your attention to the essential principles, com-
ponents, and issues of health policy and law, however, you
must understand something about policy and law generally,
and about the organization and purposes of the healthcare
and public health systems. The next two chapters provide a
grounding in policy and law and supply the basic informa-
tion needed to study policy and law in a health context. There,
we define policy and law, discuss the political and legal sys-
tems, introduce the administrative agencies and functions at
the heart of the government’s role in health care and public
health, and more. With this information at your disposal, you
will be better equipped to think through some of the thresh-
old questions common to many policy debates, including the
following questions: Which sector—public, private, or not-
for-profit (or some combination of them)—should respond
to the policy problem? If government responds, at what
level—federal or state—should the problem be addressed?
What branch of government is best suited to address—or is
more attuned to—the policy issue? When the government
takes the lead in responding to a policy concern, what is the
appropriate role of the private and not-for-profit sectors in
also attacking the problem? What legal barriers might there
be to the type of policy change being contemplated? Once
you have the knowledge to be able to critically assess these
types of questions, you will be able to focus more specifically
on how the healthcare and public health systems operate in
the United States, and on the application of policy and law to
critical issues in health care and public health.
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