FourTH
EpiTiON

Legal, Ethical, and
Practical Aspects of

PATIENT CARE
DOCUMENTATION

A Guide for Rehabilitation Professionals

RonNnaLp W. Scorr, PT, JD, EpD, LLM, MSBA

Attorney-Mediator and Clinical Consultant
Cibolo, Texas



World Headguarters

Jones & Bartlett Learning
5 Wall Street

Burlington, MA 01803
978-443-5000
info@jblearning.com
www.jblearning.com

Jones & Bartlett Learning books and products are available through most bookstores and online booksellers.
To contact Jones & Bartlett Learning directly, call 800-832-0034, fax 978-443-8000, or visit our website,

www.jblearning.com.

Substantial discounts on bulk quantities of Jones & Bartlett Learning publications are available to corporations,
professional associations, and other qualified organizations. For details and specific discount information, contact
the special sales department at Jones & Bartlett Learning via the above contact information or send an email to
specialsales@jblearning.com.

Copyright © 2013 by Jones & Bartlett Learning, LLC, an Ascend Learning Company

All rights reserved. No part of the material protected by this copyright may be reproduced or utilized in any form,
electronic or mechanical, including photocopying, recording, or by any information storage and retrieval system,
without written permission from the copyright owner.

This publication is designed to provide accurate and authoritative information in regard to the Subject Matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
service. If legal advice or other expert assistance is required, the service of a competent professional person should be
sought.

Production Credits

Publisher: David D. Cella

Acquisitions Editor: Katey Birtcher

Managing Editor: Maro Gartside

Editorial Assistant: Teresa Reilly, Kayla Dos Santos

Senior Production Editor: Renée Sekerak

Production Assistant: Sean Coombs

Marketing Manager: Grace Richards

Manufacturing and Inventory Control Supervisor: Amy Bacus

Composition: Laserwords Private Limited, Chennai, India

Cover Design: Scott Moden

Cover Images: A doctor and a nurse using laptops © John Wollwerth/ShutterStock, Inc.; Woman strapping leg
© AbleStock; A physical therapist holds a model of the bones of the hand while speaking to a patient © Photodisc;
Man using hand grip © AbleStock

Printing and Binding: Malloy, Inc.

Cover Printing: Malloy, Inc.

Library of Congress Cataloging-in-Publication Data
Scott, Ronald W.

Legal, ethical, and practical aspects of patient care documentation : a guide for rehabilitation professionals /

Ron Scott. — 4th ed.
p.; cm.

Rev. ed. of: Legal aspects of documenting patient care for rehabilitation professionals / Ronald W. Scott. 3rd ed.
c2006.

Includes bibliographical references and index.

ISBN 978-0-7637-9910-6 (pbk.)

1. Medical records—Law and legislation—United States. 2. Medical care—Law and legislation—United States.

3. Medical records—Management. I. Scott, Ronald W. Legal aspects of documenting patient care for rehabilitation
professionals. II. Title.

[DNLM: 1. Forms and Records Control—legislation & jurisprudence—United States. 2. Forms and Records
Control—methods—United States. 3. Medical Records—legislation & jurisprudence—United States. 4. Quality
Assurance, Health Care—legislation & jurisprudence—United States. 5. Rehabilitation—organization &
administration—United States. W 32.5 AA1]

KF3827.R4S385 2013

344.7304’1—dc23

2011031272

6048
Printed in the United States of America
15 14 13 12 11 10987654321

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.




[ dedicate this book with love and gratitude to my wife of
38+ years, Pepi Barba Scott, without whose love and support
my many life projects would not have come to fruition. I also

dedicate this work to my three darling grandchildren
—TIsabel, Jonas, and Marlee.
Abuela and abuelo love you!

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



IWES =Vl y) == O ") /)

. OR DISTRIBUTION - NOT FOR SALE OR DISTRIBUTION
2 _ 2
= © Jones & Bartlett Learning, LLC = © Jones & Bart
MR NOT FOR SALE OR DISTRIBUTION MR NOT FOR SALE

Jones & Bartlett Learning, LLC

é © Jones & Bartlett Learning
)T FOR SALE OR DISTRIBUTION M N

OT FOR SALE OR DISTRIE

lett Learning, LLC

é © Jones & Bartlett Learning, LLC
- OR DISTRIBUTION M N

OT FOR SALE OR DISTRIBUTION

E © Jones & Bartlett Learning, LLC E
M N M

© Jones & Bart
OT FOR SALE OR DISTRIBUTION N

OT FOR SALE

lones & Bartlett Learning, LLC

E © Jones & Bartlett Learning
T FOR SALE OR DISTRIBUTION M N

OT FOR SALE OR DISTRIE

lett Learning, LLC

é © Jones & Bartlett Learning, LLC
. OR DISTRIBUTION M N

OT FOR SALE OR DISTRIBUTION

é © Jones & Bartlett Learning, LLC E
M N M

© Jones & Bart
OT FOR SALE OR DISTRIBUTION N

OT FOR SALLI

ones & Bartlett Learning, LLC
T FOR SALE OR DISTRIBUTION

[))) 3

© Jones & Bartlett Learning
NOT FOR SALE OR DISTRIE

© Jones & Bartlett Leara LLC. NOT FOR SALE OR DISTRIBUTION.
latt | aarnina 11 C M O lonce R Rartlett | carnina 11 C



Chapter 1

Contents

Preface cocceeveeeiecscnnicnssnnienssnnissssnssesssnsssssssssssssssnnes xiii
Acknowledgments..........ooueveeeeerieninnsnnrnnsnnnesnennenns XV
About the Author.......cccveeeereicrcareccsnnecseeessasecsansene xvii
REVIEWETS c.uuueeirsssscrcrersrerssesesessssssssssssssssssssssssssssnens Xix

Patient Care Documentation Within

the Legal Environment........ocoeeeneeiensensnesnssennens 1
The Healthcare Malpractice Crisis .....coevververveeevenenene 1
Malpractice Defined.........ccoecineviiiniininncniiinieee 6
Professional Negligence.........ccoccoeeivciiiniiiinncinnnee. 8
Ordinary Negligence Versus Professional Negligence....9
The Professional Standard of Care .......cccoueverennnnne. 10
Res Ipsa Loquitur: Inferences and Presumptions

of Health Professional Negligence ..........cccceeee. 11
Defenses to Healthcare Malpractice Actions............... 13

Statutes of Limitations..............cccocceeevrenrvvneennnenn. 13

Comparative Fault ......................cccocooeiciniinn, 14
Vicarious Liability .....c..coooonininin 15

Employer Vicarious Liability ...............cccccvveenn.. 15

Partnership Vicarious Liability ....................cc.......... 16

Exceptions to Vicarious Liability ............................. 16
Primary Employer Liability for Actions

of Employees and Contractors ............ccccccueeuunee. 17
Liability for Patient Abandonment...........ccccceeueuennene. 18

Negligent Abandonment .................cccooecvvenanne. 19

Intentional Abandonment................c.cccecvveennc. 19

Substitute Healthcare Providers............................... 20

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



CONTENTS

Chapter 2

Abandonment Issues in the Limited

Scope Practice Setting ...............cccccecvvvieicnnnnnnnn. 20
When a Healthcare Professional May Be
Required to “Abandon” a Patient......................... 21
Bases of Liability Other Than Negligence................... 21
Other Settings and Consequences of Malpractice
ACHIONS .ottt 22
Criminal Proceedings for Conduct
That Also Constitutes Malpractice........................ 22
Administrative and Professional Affiliation
ACLIONS. ..o 23
Malpractice Trial Practice and Procedures .................. 23
Roles of Healthcare Professionals in Malpractice
Proceedings ............ccoceeenecinccieininiieiaeinn, 23
Pretrial Proceedings ..............cccccveeivveivcineiinennnenn. 24
Healthcare Professionals as Expert Witnesses.............. 25
The National Practitioner Data Bank......................... 28
Patient Care Documentation and Tort
Reform Measures ........ccccveeveeeirenenencnenencnnennes 29
Chapter Summary.........ccoceeviviniecininnincieeeceeen 30
References and Suggested Readings...............c.ccccee 33
Review Case Studies .......ocvverveneniinienenicnicnenincnenn 33
Discussion: Review Case Studies.........cccoviviriiunnnnne. 33

Clinical Patient Care Documentation Methods

and Management.........cooeveeeeseessesseessessecssessacnenns 35
Introduction.......coveeecueeceeree et 35
Purposes of Patient Care Documentation................... 37
Contents of Patient Care Records ........cocevvvuvrevnveennen. 40
Formats for Patient Care Documentation .................. 41

Move 01 SOAP ..., 42

Do Stated Treatment Goals Equate to a Legally

Binding “Therapeutic Promise™ .......................... 44

Problem-Status-Plan (PSP) Initialism Format.......... 45
Risk Management Considerations for Effective

Patient Care Documentation ...........ccceeeeveeenveeenne.. 46

Patient Care Documentation: The First Draft

Is the Final Work Product................cccceevvvviuinn.. 46

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



CONTENTS

Patient Care Documentation Problems, Errors, and

SUZEESTIONS vt 48
Documentation Problem: Illegible Notation.............. 50
Documentation Error: Failure to Identify

(or Correctly Identify) the Patient Under Care...... 52
Documentation Error: Failure to Annotate the Date

(and Time, Depending on Customary Practice)

of Patient Care Activities ...............ccoeevevneeennne. 52
Documentation Problem: Use of Multiple or

Inconsistent Documentation Formats by

Providers in a Facility .............c.ccoecceveeaneennce. 52
Documentation Error: Failure to Use an Indelible

Instrument to Record Examination, Evaluation,

Diagnostic, Prognostic, or Outcome Data About

a Patient Under Care................cccoeccoveuecunnnc 53
Documentation Problem: Pen Runs Out of Ink

Midway Through a Patient Care Entry................ 54
Documentation Problem: Line Spacing in

Patient Care Record Entries.............ccccvveveune. 54
Documentation Problem: Signing Patient Care

Réeord Entries........... g . (9. 10NES & Bartle! 55
Documentation Problem: Error Correction ............... 55

Documentation Error: Unauthorized and

Unrecognized Abbreviations................................. 58
Documentation Errors: Improper Spelling,

Grammar, and the Use of Extraneous Verbiage

Not Affecting Patient Care..............ccccovivieicne. 59
Documentation Problems: Transcription Problems

with Physician Orders—Examining and

Intervening on Bebalf of Patients Without

Written OFders...........couveeevcerecinieisisieieniinienn, 59
Documentation Error: Untimely Documentation

of Patient Care Activities ...............ccooeeveeneeennne. 61
Documentation Error: Identifying or Filing an

Incident Report in the Patient Care Record........... 64

Documentation Problem: Failing to Delineate
Patient Care Rendered or ldentify Clinical

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



CONTENTS

Documentation Error: Blaming or Disparaging
Another Provider in the Patient Care Record. ........ 67
Documentation Error: Expressing Personal Feelings
About a Patient or Patient Family Member or
Significant Other in the Patient Care Record........ 70

Documentation Suggestion: Document

Observations and Findings Objectively................. 71
Documentation Suggestion: Document

WIth SPECIfiCity........oueuvvveviiieiiiiiecieieci, 72
Documentation Error: Recording Hearsay

(Secondhand Information) as Fact........................ 72

Documentation Suggestion: Exercise Special
Caution When Countersigning Another
Providers, Students, or Intern’s Patient Care
INOFALION. ... 75
Documentation Error: Failure to Document a
Patient’s Informed Consent to Examination
and Intervention ...............ccceeeveeeeecriecvneennnnn, 75
Documentation Suggestion: Document Thoroughly
Patient/ Family/Significant Other Understanding
of, and Safe Compliance with, Discharge, Home
Care, and Follow-up Instructions......................... 76
Documentation Suggestion: Carefully Document a
Patients Noncompliance with Provider Directives
OF OPAETS e 78
Documentation Suggestion: Carefully Document a
Patient’s or Family Member’s/Significant Others
Possible Contributory Negligence Related to

Alleged Patient Injuries or Lack of Progress.......... 78
Chapter SUMmMmAry........cccoeeveiniecineneenceeeeeeene 79
References and Suggested Readings............ccccccueunie. 80
Review Case Studies......ccccievrrereriveeiieeeireecneeeeveeennen 80
Discussion: Review Case Studies.........covvveevvvreerveenne.. 81
Appendix 2-A: Additional Examples of Patient Care

Documentation Formats.......cccceeeeveecnniiieieeeenennns 83

Appendix 2-B: Examples of Acceptable
Techniques for Patient Care Documentation
Error CorreCtion «ooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenn 87

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



Chapter 3

Chapter 4

CONTENTS

The Patient Care Record in Legal Proceedings....... 93
Patient Care Records as Business and
Legal Documents.........cccceeivieiiiniiinicicniciicnenn, 93

Patient-Focused Documentation: The Road

Map to Quality Care and Effective Risk

Management.........cccueiiieiiiiniiiieeince e 94
Creation and Maintenance of Patient Records ........... 96
Nonavailability of Patient Care Records as

Evidence of Spoliation ........cccoccoeeiiiiiiiniiiinnccnns 97
Defending Against an Inference or Presumption

of Negligence .......cevveuiveiiiniecineieiccrcieee. 103
Segregation of Litigation Patient Care Records......... 103
Ownership of Patient Care Records .....c.ccevueuveunnnens 104
How to Handle a Patient Request for Release

of Patient Care Record Information..................... 106
Admission of the Patient Care Record in

Court as Evidence.......cooovevviiivieiiiiiiiiiicceeeenn 108
The Patient Care Record as a Business

Document.....ueeeeeeeeeeeiiiiieiieeee 110
Healthcare Professional-Patient Legal Privileges

Against Breach of Confidentiality ........................ 112
Confidentiality of Patient Care Information ............ 114
Chapter SUmMMAry .....c.ccccevererenenieieeeieeeeees 121
Notes and References .......covevvveveeeeeiiveeeiieeeieeeennennn 122
Additional Suggested Readings..........cccccvvuiiiiiinine 124
Review Case StUdies....eiivuiieniviiniiiiiniiieinsoinesinsiacenn. 125
Discussion: Review Case Studies.........coovvveiveieineeenns 126

Patient Care Record Informed Consent

Documentation ISSUes .....ccccevueeceereennccccrennncecenes 129
INtroduction.......ccveeeveeeeieeccree e 129
Legal Recognition of the Concept of Informed

COMNSENT vt eeeeee e e e eeecrae e e e e eeeennaes 130
Evolution of the Law of Informed Consent.............. 131
When Is the Failure to Obtain Patient Informed

Consent Legally Actionable? ..........cccoeerievnnennne. 134
Disclosure Elements for Legally Sufficient Patient

Informed Consent........cceeoeveeieieeeeieeeeeeeeieeeenennn 135

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



CONTENTS

Chapter 5

Documenting a Patient’s “Informed Refusal”

of an Intervention ........ccoeceviiciiiiiciiiinccen 138
Clinical Models for Implementing Informed

CONSENT oo 140
Special Informed Consent Issues.............ccccceueucunee. 141

Who Must Obtain a Patients Informed Consent?.... 141
How Often Must Informed Consent Be Obtained? .. 142
Substitute Healthcare Providers and the Need for

Renewal of Informed Consent ........................... 142
Exceptions to the Requirements for Informed

CONSENE cuviiitiieetee et eeveeeeeeeeteeeeteeereeeeareean 144

Standards for Disclosure.......ccccoevvvivviiiieeiiieeineeens 144

Informed Consent in the Specialty or Limited

Practice Setting: Preventing an Allegation

of Patient Abandonment.........cccccoevvvevvieeiireennnnn. 146
Informed Consent as a Risk Management Tool

for Preventing Allegations of Battery and Sexual

Battery .oeveveeeieieeieeee e 148
Informed Consent Documentation Formats ............ 150
Boilerplate (Standardized) Consent Forms ............. 150
Documentation in the Patient Care Record............. 152
Informed Consent Checklists or Standard
Operating Procedures...............c.covvveevancnnne. 152
Memoranda for Record..................ccccuvueveennenne. 153
Managed Care Informed Consent Documentation
Issues........m...@. Jones & -Bartlett L.earnin 153
HIPAA Informed Consent IsSues.........coceveerviiinnenns 154
Chapter Summary........ccccooccivicinieinicceccee 155
Notes and References .......ccccoeveevveeeecreeeviveeeieeennnennn 156
Additional Suggested Readings and Notes................ 156
Review Case StUdIes......ccvviivveriivieiirereiieeeereeesineeens 157
Discussion: Review Case Studies..........ccveeeerveeeineenns 158
Review ACHVILY ..oooveeviiiriiiiiiiiciciiccccecccee 159

Patient Care Documentation and Clinical
Quality-Risk Management Programs
and INitiatives ...ccceerrceeeeeeceerssnneeeeeeecesssannesaeeeanns 161
INtrodUuction.......cccveeeeuvieeeie e 161

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



Chapter 6

CONTENTS

Accreditation Entities........ccccviiiniiiiiiiiiiiniiiiiens 163
Components of a Healthcare Quality Management
Program ........ccceviiiiiiiiiiiii 166
Patient Care Outcome Measurement, Evaluation,
and Remediation Activities .................cccoeue.... 166
Patient Care Documentation and Health
Information Management.................................. 166
Provider Credentialing, Privileging, and Competency
Assessment ACLVITIEs ......c.vvuvvveeirieeisirieiieincn 167
Resource Utilization Management.......................... 168
Liability Risk Management Activities ..................... 168
Confidentiality Considerations in Patient Care
Quality Management..........cccoevveiiiniecniccnnenne. 169

Risk Management Patient Care Record Review........ 170
Monitoring Informed Consent as a Quality

Improvement Indicator........ccceceeevenencicncncnnens 172
Chapter Summary.........cccoeoinineiineninineineee. 174
Notes and References .......cocvevvveveveieiveeeiveeeieeeinnenn 174
Additional Suggested Readings...........cceeveuinennnee. 175
Review ACHVITIES ..veievvreeeeeiiiie et 176

Appendix 5-A: Example of a Peer Review Work

Sheet for the Evaluation of Interdisciplinary

Primary Healthcare Professionals in a

Rehabilitation Setting .........cccceveeveenecncenienne. 177
Appendix 5-B: Sample Patient Satisfaction Survey ... 179

Current Issues in Patient Care Documentation ....181
Advance Directives and the Patient

Self-Determination ACt......c.cooveeeevrereirveeeieeeennen 181
Adverse Incident Documentation Issues................... 184
Clinical Practice Guidelines as Evidence

of the Legal Standard of Care........cccooeueieuinnnnne. 188
Documenting the Care of Sexual Assault Patients.... 189
Documenting the Use of Patient Restraints.............. 190
Electronic Patient Care Records (EHR) ................... 191
HIPAA ..o 195

Legal Issues Associated with Reimbursement
Documentation.........c.ocevveiiiiiiininiiin, 207

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



CONTENTS

Mandatory Reporting Requirements..........c.cceeueeeee. 211
ADUSC...ooeeoeeeeeeeeeeeeeeeeee e 212
Occupational and Communicable Injury

ANA DISCASES......oooooeeeeeeeeeeeeeeeeeeeeeeeeeeeen 212
Defective Medical Devices..............c..ccucevaeennnnc.. 213

Patient Discharge Documentation .....coceeeveeeveevunnneees 213

Patient Noncompliance, Disengagement,
and Abandonment .....ceeveeeeeeeeeeeeeeeeeeeeeeee e 215

Withdrawal of Life Support/DNR Guidelines ......... 216

Telehealth Documentation Issues........ccooveevuvvveeen.. 217

Chapter SUMmMmAry.........ccoeeereevecineinenecneeeees 218

Notes and References .oooeeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen 219

Additional Suggested Readings..........ccoeueieuinennnee. 222

Review Case Studies.....uvveeeeeiveeeeeeeeeeeeeeeeeeeeeeeeeeennn 223

Discussion: Review Case Studies......eeeeevevvuveeeeeeennnn. 224

RevIEW ACHVITIES v eeeeiaeeeaesaaaseaees 226

Epilogue .....coeivueniinuinecnnenncnnensncssensncssensnessnesnene 227

Appendix A: Glossary of Legal Terms ................... 229

Appendix B: Acronyms......coeesecsseesnesseesncssecsacssees 239

Appendix C: Example of a Representative Abbreviation
List for a Rehabilitation Service .....cccceeeeevenneneees 241

Appendix D: Suggested Answer Framework ......... 267

Index...ccovreee e B J @S -8 Raitlatt.Lagimin, 269

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



Preface

The healthcare delivery system is increasingly complex. As care delivery
and patient care documentation become more streamlined with improved
technology, healthcare providers and organizations must strive to maintain
an empathetic human face on the services we provide, because patients
come to us vulnerable, frightened about their conditions, and trusting in
us as their fiduciaries.

Patient care documentation epitomizes the best in clinical healthcare
delivery by placing our work product directly and prominently in the
public eye. The “stories” that unravel from patient care documentation—
whether in paper or electronic format—are the narratives of how millions
of lives are heroically saved or made better every year through our efforts.

With great power comes great responsibility. Healthcare professionals
hold the very lives of their patients in their hands every day, and because
of that level of power and responsibility, are held to the highest ethical
and legal standards of any professionals on Earth. There is perhaps no
nobler calling than to dedicate oneself to the optimization of patients’
health and well-being, and, indirectly, that of their families and signifi-
cant others and society-at-large.

This book is written with the intention of providing a roadmap to
health professionals and students about the panoply of issues surrounding
patient care documentation. From practical to ethical to legal intricacies of
documenting what we do for patients, I hope to provide basic guidance—
in nonlegalese terms—about how to meet your documentation-related
duties to patients and also to yourselves, in order to minimize healthcare
malpractice liability exposure.

This book contains six chapters. Chapter 1, Patient Care Documentation
Within the Legal Environment, presents an overview of the law of healthcare
malpractice and its relationship to patient care documentation and other
forms of health professional communication. Chapter 2, Clinical Patient Care
Documentation Methods and Management, overviews the nature, contents,

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



PREFACE

formats, and processes of healthcare clinical patient care documentation.
Chapter 2 includes 25 documentation problems, errors, and suggestions.
Chapter 3, The Patient Care Record in Legal Proceedings, focuses on the pa-
tient care record as a business and legal document, and examines its uses in
administrative and legal proceedings. Chapter 4, Patient Care Record Informed
Consent Documentation Issues, examines the concept of patient informed con-
sent, as it relates to healthcare examination, intervention, an documentation.
Chapter 5, Patient Care Documentation and Clinical Quality-Risk Management
Programs and Initiatives, examines the processes of patient care-related qual-
ity and liability risk management. Chapter 6, Current Issues in Patient Care
Documentation, presents a summary of selected important patient care docu-
mentation issues that providers encounter in everyday clinical practice.

Each chapter contains cases, exercises, and a Focus on Ethics vignette
for review. Each chapter also ends with a references and readings list for
further study.

I hope that the information presented in this book helps you to better
serve patients under your care, and to have greater peace of mind while
doing so. Best wishes for continued practice success!

Ron Scott, JD, EdD, PT
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